INTRODUCTION
It has been over seven years since the California Supreme Court thrust the thorny issues associated with multijurisdictional legal practice onto the American Bar's agenda with its decision in Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court of Santa Clara County. 1 The Birbrower court held that a New York law firm, none of whose attorneys were admitted to practice law in California, committed the unauthorized practice of law by advising a California corporation in an impending California arbitration. World Trade Organization ("WTO"), 15 governs a wide array of services, including banking, tourism, and even accounting and legal services. 16 Anytime a service or services provider crosses a national border, the provisions of the GATS might be implicated. The possibility of the GATS' application is open in such cross-border circumstances because, when the GATS became effective in 1995, much of its governing potential regarding trade in services, including legal services, was left for future negotiation. 17 The GATS legal services negotiations are currently ongoing. 18 The importance of these negotiations for American lawyers should not be underestimated. The GATS is important even for those practitioners engaged exclusively in domestic practice because the GATS may eventually influence how lawyers are governed in the United States. 19 In the give-and-take of the legal services negotiations, U.S. trade negotiators may be willing to grant foreign lawyers greater rights of practice than those enjoyed by domestic practitioners. This, in turn, could lead to calls from the American Bar to grant domestic lawyers greater interstate practice rights within the United States. For instance, if U.S. trade negotiations resulted in Japanese bengoshi 20 being permitted to practice law anywhere in the United States, the organized bar in this country would likely put significant pressure on regulators to permit outof-state lawyers to provide legal services in states in which they are not admitted to practice. 21 Some commentators have even suggested that the possible disparity between foreign and local lawyers precipitated by the GATS, and the difficulty of coordinating state lawyer regulations, may eventually lead to the federal government's involvement in regulating the legal profession. 22 Put another way, there is a chance that U.S. trade negotiators might set in motion a chain of events that could affect the way law is practiced in this country; and REV. 1331 REV. , 1339 REV. (2003 . See 2 GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING § 46.3 (3d ed. Supp. 2004) ("[T] he Rule limiting the practice of law to licensed attorneys has been a feature of our legal system for 200 years . . . ."). See also MODEL they may do so without the considered input of the profession itself. 23 Because the GATS may one day profoundly influence the regulation of the American legal profession, all American lawyers have a vested interest in understanding how the GATS works and how it may come to affect the way they practice law. 24 This Comment proposes to highlight two fundamental questions related to the potential influence of the GATS on the regulation of the American legal profession: first, whether the impetus the GATS provided will ultimately lead to changes in the way American lawyers are regulated when engaged in interstate legal practice; and second, whether the federal government could regulate lawyers consistent with the Constitution. Part I of this Comment surveys state bar admission rules and sets out the conditions under which lawyers admitted in one U.S. jurisdiction may currently practice in others. Part II explains how the GATS affects trade in legal services and how it may ultimately come to influence the regulation of domestic lawyers in the United States. An examination of the constitutional provisions that may authorize the federal regulation of lawyers is the focus of Part III. Finally, this Comment concludes that, although formidable political obstacles to the federal regulation of lawyers undoubtedly exist, the Constitution would not likely prohibit Congress from playing a role in the regulation of American lawyers if it chose to do so.
I. MULTIJURISDICTIONAL PRACTICE AND THE AMERICAN BAR

A. The Unauthorized Practice of Law
All United States jurisdictions prohibit the unauthorized practice of law, commonly abbreviated "UPL." 25 This prohibition extends not only to non- Although the ABA's codes of conduct have been influential in shaping the law of professional responsibility, they only have force as a body of rules with its voluntary members. However, the various states and the federal courts have looked to the ABA versions as a basis for regulating lawyers within the jurisdiction. Thus, the ABA's codes have been used as the basis for state and federal codes. Id. at 4.
31. See Needham, supra note 25, at 1332 ("We have created a system in which competent lawyers chosen by their clients for their expertise in a particular field must question whether they are violating unauthorized practice of law provisions as they perform even the most routine legal work.").
lawyers, but also to lawyers licensed in other jurisdictions.
26
This has typically meant that unless an out-of-state lawyer's practice falls within a recognized exception in a host state, 27 only persons who have been admitted to that state's bar may practice law in that state.
28 But, as Birbrower amply demonstrates, the phrase "practice of law" is an inherently slippery concept for which there is no widely accepted definition. 429, 435 (2001) (noting the classic justification for entry regulations as "the protection of unsuspecting consumers from incompetent practitioners"). Professor Barton also notes that "[t]his justification actually involves two connected claims: the legal market is subject to serious information asymmetries, and incompetent practitioners can inflict irreversible or irremediable harms upon clients." Id.
33. See Needham, supra note 25, at 1331 ("There are a variety of vantage points from which to view attorney licensing regulations. Choosing the perspective from which to view those provisions goes a long way toward predicting which issues stand out in high relief, and which recede in importance.").
34. For an early recognition of this reality, see In re Estate of Waring, 221 A.2d 193, 197 (N.J. 1966) :
Multistate relationships are a common part of today's society and are to be dealt with in commonsense fashion. While the members of the general public are entitled to full protection against unlawful practitioners, their freedom of choice in the selection of their own counsel is to be highly regarded and not burdened by "technical restrictions which have no reasonable justification." Id. See also HAZARD & HODES, supra note 25, § 46.3 ("[T] he prohibition against unauthorized practice also functions, at least in part, as a trade restriction that precludes nonlawyers from legal tasks, however routine."). As Sydney Cone has put it, "[n]ot infrequently, the local legal profession, in the name of protecting 'the public,' has done a mighty fine job of protecting itself. 38. See MJP REPORT, supra note 1, at 24 ("Rule 5.5 would be clarified and strengthened by adoption of amended sections 5.5(a) and (b)."). Amended Rule 5.5(a) and (b) provide:
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so. (b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other systematic protection. 32 But, when viewed from the perspective of multijurisdictional practitioners, 33 whose clients are increasingly engaged in interstate if not international transactions, 34 the lawyer admission system and UPL regulations instead represent significant barriers to effective practice. 35 One way of helping practitioners successfully navigate the UPL minefield is for states to enact "temporary practice" rules that permit out-of-state lawyers to render legal advice in a host state under certain conditions. This was the approach endorsed by the ABA in its 2002 revision of the Model Rules of Professional Conduct. As noted above, 36 the former Model Rule 5.5 prohibited a lawyer from practicing law in a jurisdiction where doing so would violate the regulation of the legal profession in that jurisdiction. 37 In addition to clarifying and strengthening the unauthorized practice prohibition in Rule 5.5, 38 the amended Rule provides certain "safe harbors" from charges of 660 UNIVERSITY OF PITTSBURGH LAW REVIEW [Vol. 66:653 and continuous presence in this jurisdiction for the practice of law; or (2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction. MODEL RULES 2003, supra note 10, R. 5.5.
39. See MJP REPORT, supra note 1, at 24 n.33 (reporting the Commission's decision not to use the term "safe harbor" in the amended version of Rule 5.5, but noting that "the term . . . has been a useful metaphor for conceptualizing the categories of legal work that a lawyer admitted in one jurisdiction may do in another jurisdiction"). 41. MODEL RULES 2003, supra note 10, R. 5.5(c)(1): A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that: (1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter . . . . 42. Id. R. 5.5(c)(2) (applying to legal services that "are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized"). For a discussion of the concept of "admission pro hac vice" see infra notes 57-61 and accompanying text.
43. Id. R. 5.5(c)(3) (applying to legal services that "are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission").
unauthorized practice of law for those practitioners engaged in legal work in more than one jurisdiction. 39 Amended Model Rule 5.5 has accordingly been re-titled to reflect its enhanced scope.
40
Under amended Model Rule 5.5, an out-of-state lawyer may now practice with a local lawyer who is admitted to practice in that jurisdiction and who actively assists the out-of-state lawyer in pursuing the matter. 41 An out-ofstate lawyer may also practice in a state where he has been admitted pro hac vice. 42 Moreover, in proceedings that do not require admission pro hac vice, an out-of-state lawyer may practice in the host jurisdiction if the services rendered are related to an arbitration or other alternative dispute resolution, so long as those proceedings arise out of the lawyer's practice in a state in which she is admitted to practice. 43 Where the practice does not fall within
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44. Id. R. 5.5(c)(4) (applying to legal services that "are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice"). Regarding the content of the requirement that the matter in the host-state jurisdiction be "reasonably related" to the out-of-state lawyer's local practice, found in both subsection (c)(3) & (c)(4), see id. cmt. 14.
45. Id. R. 5.5(d) ("A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that: (1) are provided to the lawyer's employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or (2) are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction."). For more on multijurisdictional practice issues facing corporate, or "inhouse," counsel, see generally Needham, supra note 25.
46. See supra note 10. 47. In addition to the fifty states and the District of Columbia, the following analysis also includes consideration of the bar admission rules of the U.S. dependencies of Guam, Northern Mariana Islands, Palau, Puerto Rico, and the Virgin Islands. This approach is consistent with the practice followed in NATIONAL CONFERENCE OF the above exceptions, but nonetheless arises out of or is reasonably related to a lawyer's home-state practice, the out-of state lawyer may be admitted on a temporary basis. 44 Lastly, amended Model Rule 5.5 provides an exception for multijurisdictional practice by corporate counsel. 45 Although the incorporation of the temporary practice concept into revised Model Rule 5.5 may signal an evolving awareness of the importance of multijurisdictional practice in the United States, not all states have been quick to adopt the revised Model Rules approach.
46 As a result, many lawyers will not necessarily be able to take advantage of these generous multijurisdictional practice provisions. Instead, they will have to qualify under special provisions of state bar admission or court rules, or sit for another bar examination. These alternative methods of admission are briefly discussed below.
B. State Bar Admission Rules: A Brief Introduction
Attempting to summarize the bar admission requirements of fifty-six American jurisdictions 47 can be a perilous undertaking. Differences, large and small, in the way states implement their respective bar admission policies often drain generalizations of much of their usefulness. Nevertheless, some categorization of American bar admission rules is possible. For the purposes of this Comment, state admission rules are divided into two broad categories: those that confer full bar membership on out-of-state lawyers, and those that merely grant limited practice rights within a state.
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UNIVERSITY OF PITTSBURGH LAW REVIEW [Vol. 66:653 48. See MJP REPORT, supra note 1, at 5 ("The traditional route to bar admission includes graduating from an accredited law school, passing the admitting state's bar examination, and satisfying the state's bar examiners that the applicant possesses the requisite character to practice law.").
49. These jurisdictions include: Alabama, Arizona, Arkansas, Delaware, Florida, Hawaii, Kansas, Louisiana, Montana, Nevada, New Jersey, New Mexico, South Dakota, Guam, Palau, and Puerto Rico. See COMPREHENSIVE GUIDE, supra note 47, at 25. As a general matter, none of these jurisdictions permit "admission on motion." For a discussion of the concept of "admission on motion," see infra notes 51-55 and accompanying text. Some of these jurisdictions nevertheless make exceptions to the general rule. For example, in Alabama, "[a]dmission on motion is limited to law professors with three consecutive years of full-time employment at an ABA-approved law school in Alabama and prior admission in another jurisdiction." Id. at 26.
50. These jurisdictions include: California, Georgia, Maine, Maryland, Mississippi, Rhode Island, Utah, Northern Mariana Islands, and the Virgin Islands. See id. at 28. For instance, the California Rules provide that:
An attorney applicant who has been admitted to practice in a sister state, or any United States jurisdiction, possession, territory, or dependency the United States hereafter acquires, may elect to take the Attorneys' Examination rather than the entire California Bar Examination provided that he or she has been an active member in good standing of the bar of the admitting state or jurisdiction, possession, territory or dependency for at least four years immediately preceding the first day of the administration of the California Bar Examination for which the applicant applied. RULES REGULATING ADMISSION TO PRACTICE LAW IN CALIFORNIA, R. IV, § 2 (2002). The Rules further provide that " [t] he Attorneys' Examination shall consist of the written questions and performance tests from the California Bar Examination and shall be graded in accordance with standards and procedures established by the Committee [of Bar Examiners] acting in its sound discretion." Id. at R. VIII, § 2(c).
The Full Admission Option: Attorneys Exams, Admission on Motion, and Reciprocity
It is always possible that an out-of-state lawyer with significant practice interests outside her home jurisdiction might choose to become a member of another state's bar in the traditional way: passing the state's standard bar examination and submitting to its character and fitness evaluation. 48 In fact, this is the only way to become a full-fledged member of the bar in some jurisdictions. 49 As an alternative to sitting for a standard bar examination, nine jurisdictions now permit out-of-state lawyers to become full members of the bar by passing a shorter examination, sometimes called an "attorneys' exam." 50 But, given the time, expense, and effort that must be devoted to taking any bar examination, even an abbreviated one, this traditional route to bar admission is an unrealistic option for most multijurisdictional practitioners.
Perhaps the most common method by which an out-of-state lawyer may become a permanent member of a host state bar is through that state' 53. Seventeen of the thirty-three states that permit some form of admission on motion require the applicant to have been actively engaged in the practice of law for five out of the last seven years. See COMPREHENSIVE GUIDE, supra note 47, at 25. This is also the length of time set in the ABA's Model Rule on Admission by Motion ("The applicant shall . . . (c) have been primarily engaged in the active practice of law in one or more states, territories or the District of Columbia for five of the seven years immediately preceding the date upon which the application is filed."). See MJP REPORT, supra note 1, at 55.
54. These jurisdictions include: Alaska, Colorado, Connecticut, Georgia, Idaho, Illinois, Kentucky, Missouri, New Hampshire, New York, North Carolina, Oklahoma, Oregon, Pennsylvania, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming. See COMPREHENSIVE GUIDE, supra note 47, at 28.
55. See Binkley, supra note 52, at 27 ("One of the most common elements of the various jurisdictions' motion admission rules is a reciprocity requirement, i.e., a requirement that the jurisdiction in which the motion applicant is already licensed allow motion admission of licensees from the jurisdiction in which the applicant seeks admission."). For example, the list of states with which Pennsylvania has a reciprocity arrangement can be found on the website of the Pennsylvania Board of Law Examiners, at http://www.pabarexam.org/Bar_Examination/Reciprocity_Information.htm (last visited Jan. 10, 2005) (listing thirty-one jurisdictions).
"admission on motion" procedure. 51 Admission on motion procedures permit a lawyer who is a member in good standing of the bar of another state to become a full member of the admitting state's bar without the need to a take another bar examination.
52 Admission rules typically require the out-of-state lawyer to have actively practiced in his home state for a certain number of years prior to admission in the host state. The required term in most states is currently five out of the past seven years. 53 58. See, e.g., PA. BAR ADMISSION R. 301(b): Such admissions shall be only on motion of a member of the bar of this Commonwealth. Except as otherwise prescribed by general rule, written notice of such motion shall be signed by such member of the bar, shall recite all relevant facts and shall be filed with the clerk of the court in which or with the district justice before which the matter is pending at least three days prior to the motion. See also MJP REPORT, supra note 1, at 50 ("Such admission has been almost a matter of course when sought in conjunction with locally admitted counsel.").
59. See, e.g., PA. BAR ADMISSION R. 301(a) ("An attorney, barrister or advocate who is qualified to practice in the courts of another state or of any foreign jurisdiction may be specially admitted to the bar of this Commonwealth for purposes limited to a particular matter. He or she shall not, however, thereby be authorized to act as attorney of record."). See also MJP REPORT, supra note 1, at 50 ("Typically, the pro hac vice process does not allow out-of-state lawyers to practice regularly in the jurisdiction and requires that the applicant attest to knowledge of and compliance with local rules of conduct and practice.").
60. MJP REPORT, supra note 1, at 50 ("In most jurisdictions, there is little procedural structure for addressing pro hac vice applications, which are entrusted solely to the discretion of the court asked to admit the lawyer."). Cf. PA. BAR ADMISSION R. 301(b) ("Any court or district justice shall grant such a motion unless good cause for denial shall appear.").
The Limited Admission Option: Pro Hac Vice, Corporate Counsel, and Foreign Legal Consultant Rules
Although the "temporary practice" concept incorporated into revised Model Rule 5.5 has yet to gain universal acceptance, 56 courts in all United States jurisdictions make some provision for the admission of out-of-state lawyers pro hac vice.
57 A motion for admission pro hac vice is typically brought by local counsel on behalf of an out-of-state lawyer who seeks permission to appear before the court to which the motion is made.
58 Such admission is usually limited to a particular case pending before the admitting court and generally does not permit the out-of-state lawyer to act as attorney of record.
59
The rule in each state is different, but the power to grant admission pro hac vice nearly always resides in the discretion of the court. 61. Needham, supra note 25, at 1335 ("[P]ro hac vice admission is not a reliable method of ensuring permission to provide legal services. It is not available in litigated matters until after a case has been filed with a court, and such admission is not available at all for purely transactional matters.").
62. Twelve U.S. jurisdictions have enacted corporate counsel admission rules. They include: Florida, Idaho, Kentucky, Minnesota, Missouri, Nevada, Ohio, Oklahoma, Oregon, South Carolina, Washington, and the Virgin Islands. See COMPREHENSIVE GUIDE, supra note 47, at 36. Note that these rules also generally apply to other institutional entities. See Needham, supra note 25, at 1345 ("Typically, these regulations also apply to lawyers who practice exclusively for associations, governmental entities, and business organizations other than corporations.").
63. Needham, supra note 25, at 1344. This approach has also been endorsed by the Restatement of the Law Governing Lawyers. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 3, cmt. f (2000). The Restatement observes:
States have permitted practice within the jurisdiction by inside legal counsel for a corporation or similar organization, even if the lawyer is not locally admitted and even if the lawyer's work consists entirely of in-state activities, when all of the lawyer's work is for the employer-client . . . and does not involve appearance in court. Leniency is appropriate because the only concern is with the client-employer, who is presumably in a good position to assess the quality and fitness of the lawyer's work. In the course of such work, the lawyer may deal with outsiders, such as by negotiating with others in settling litigation or directing the activities of lawyers who do enter an appearance for the organization in litigation.
Id.
64. See, e.g., Needham, supra note 25, at 1340-41: Lawyer A works for ABC Company, serving as the expert in consumer credit issues for ABC's nationwide lending operation. Especially in areas requiring sophisticated legal analysis, the attorneys in a legal department are commonly responsible for advising the corporation and its affiliates on a specific area of the law. In this system, Lawyer A will handle all legal questions within his assigned topic, regardless of the geographical location in which the issue arises. His office is located in New York and he usually performs most of his work there. Throughout a single day, he may answer questions regarding consumer credit regulations in California, Nevada, Pennsylvania, Florida, Illinois, Michigan, and Texas.
65. Id. at 1346.
thus provide no protection from UPL violations to lawyers engaged in purely transactional matters.
61
For this reason, some states have adopted an exemption from their UPL regulations for "in-house" or corporate counsel. 62 This exemption typically permits an out-of-state lawyer to practice in the host jurisdiction provided that she only performs legal services for her corporate employer. 63 In addition to creating a safe harbor from UPL violations, corporate counsel rules also facilitate lawyer specialization in large corporate enterprises, obviating the need for a company to maintain specialized legal counsel in each jurisdiction in which it does business. 64 For institutional attorneys, the corporate counsel exemptions are a marked improvement over the admission on motion process, largely because they eschew minimum practice periods that could keep inhouse counsel from practicing in some jurisdictions for five or more years. Jan. 10, 2005) , at 18. Some time is spent here analyzing the requirements of the New York FLC rule because, if the GATS ultimately fulfills its promise in the legal services sector and helps dismantle barriers to the crossborder practice of law, state FLC rules will likely be the first point at which governmental regulation meets the realities of transnational legal practice. Whether state FLC rules fulfill the requirements of the GATS will depend upon the outcome of future negotiations, but understanding what these rules require is a necessary first step to reconciling the various U.S. lawyer regulatory regimes and any multilateral system that ultimately emerges from the GATS negotiations. For more on the GATS legal services negotiations, Yet another avenue for a limited form of bar admission is found in the procedures for the licensing of foreign legal consultants, or "FLCs."
66 FLCs are non-U.S. lawyers who usually seek a limited form of admission in commercially important states like New York or California for the purposes of representing foreign companies doing business in the United States or U.S. companies doing business abroad. 67 Jurisdictions that permit foreign lawyers to practice as FLCs generally do not require those lawyers to sit for qualifying examinations, but they often severely restrict the types of legal services that the foreign lawyer may provide.
68 They also typically lay down requirements that relate to the FLC's prior professional experience, good standing, and general character. 72. Id. § 521.1(a)(1) (stating that the Appellate Division of the Supreme Court may license an applicant to practice as a legal consultant who "is a member in good standing of a recognized legal profession in a foreign country, the members of which are admitted to practice as attorneys or counselors at law or the equivalent and are subject to effective regulation and discipline by a duly constituted professional body or a public authority").
73. Id. § 521.1(a)(2) (permitting licensing of an applicant who, "for at least three of the five years immediately preceding his or her application, has been a member in good standing of such legal profession and has actually been engaged in the practice of law in such foreign country or elsewhere substantially involving or relating to the rendering of advice or the provision of legal services concerning the law of such foreign country").
74. Id. § 521.1(a)(3) (permitting licensing of an applicant who "possesses the good moral character and general fitness requisite for a member of the bar of this State").
75. Id. § 521.1(a)(4) (permitting licensing of an applicant who "is over 26 years of age"). 76. Id. at § 521.1(a)(5) (permittinig licensing of an applicant who "intends to practice as a legal consultant in this State and to maintain an office in this State for that purpose").
77. Id. § 521.3(a). This subsection states that: A person licensed to practice as a legal consultant under this Part may render legal services in this State; subject, however, to the limitations that he or she shall not: (a) appear for a person other than himself or herself as attorney in any court, or before any magistrate or other judicial officer, in this State (other than upon admission pro hac vice pursuant to section 520.11 of this Title).
Id.
78. Id. § 521.3(b) (stating that an FLC shall not "prepare any instrument effecting the transfer or registration of title to real estate located in the United States of America").
79. Id. § 521.3(c) (stating that an FLC shall not "prepare: (1) any will or trust instrument effecting the disposition on death of any property located in the United States of America and owned by a resident thereof; or (2) any instrument relating to the administration of a decedent's estate in the United States of America").
80. Id. § 521.3(d) (stating that an FLC shall not "prepare any instrument in respect of the marital or parental relations, right or duties of a resident of the United States of America, or the custody or care of the children of such a resident").
81. Id. § 521.3(e). An FLC shall not: render professional legal advice on the law of this State or the United States of America (whether foreign lawyer must meet several formal and substantive requirements. 71 The foreign lawyer must enjoy good professional standing in her home country 72 and have practiced the law of that country for at least three of the most recent five years.
73
She must also fulfill the necessary character and fitness requirements 74 and be over twenty-six years old. 75 In addition, she must show that she intends to practice as a legal consultant in New York and to maintain an office there. 76 (Table 1) . In order to get an idea of the magnitude of the growth of the services trade in recent years, consider that exports of services rose six percent over the year [2001] [2002] , an increase that represents approximately the same amount of growth over the ten-year period 1990-2000. Id.
83. GUIDE TO THE URUGUAY ROUND AGREEMENTS, supra note 14, at 161. 84. Id. ("The GATS rules are not quite complete, and are largely untested. This process of filling the gaps will require several more years of negotiations, and experience will no doubt show a need to improve some of the existing rules."). Professor Laurel Terry has described the GATS as an example of a Part I of this Comment demonstrates that there is tremendous diversity in how multijurisdictional practitioners are regulated across United States jurisdictions. This lack of uniformity has created a patchwork of regulation in which lawyers must satisfy often-conflicting admission rules in order to practice, even temporarily, in multiple jurisdictions. As more and more barriers to the conduct of business across state and national borders are dismantled, the continued power of states to restrict the multijurisdictional practice of law is increasingly anomalous. The instrument of change might be found in the General Agreement on Trade in Services. It is possible that the treaty obligations that the United States has assumed pursuant to the GATS could eventually lead to federal involvement in the regulation of American lawyers. Explaining how the GATS affects "trade" in legal services, and how it might eventually lead to federal involvement in lawyer regulation is the focus of Part II.
II. THE GENERAL AGREEMENT ON TRADE IN SERVICES
A. How the GATS Affects Trade in Legal Services
The negotiation and signing of the GATS during the Uruguay Round trade negotiations signaled the large and growing importance of "trade in services" to the global economy. 82 Moreover, the centrality of the GATS in the international regulation of services regimes has led some to call the Agreement the most important development in the multilateral trading system since the General Agreement on Tariffs and Trade (GATT) became effective in 1948. 83 Nevertheless, the GATS is still in its early days, and much of how its rules will govern trade in services has been left for future negotiations. 85. GATS, supra note 13, art. XIX(1): In pursuance of the objectives of this Agreement, Members shall enter into successive rounds of negotiations, beginning not later than five years from the date of entry into force of the WTO Agreement and periodically thereafter, with a view to achieving a progressively higher level of liberalization. Such negotiations shall be directed to the reduction or elimination of the adverse effects on trade in services of measures as a means of providing effective market access. This process shall take place with a view to promoting the interests of all participants on a mutually advantageous basis and to securing an overall balance of rights and obligations.
86. Press Release, WTO, Services Negotiations Formally Launched (Feb. 25, 2000) , available at http://www.wto.org/english/news_e/news00_e/servfe_e.htm (last visited Jan. 10, 2005 Article XIX of the GATS, entitled "Negotiation of Specific Commitments," provides for future liberalizing negotiations to begin no later than five years after the GATS' coming into force. 85 In accordance with this mandate, on February 25, 2000, new services negotiations began.
86 These negotiations were often referred to as the "GATS 2000 negotiations" 87 or the "built-in agenda" negotiations.
88
On November 14, 2001, the WTO Ministerial Conference meeting in Doha, Qatar, adopted the Fourth Ministerial Declaration, which launched the current round of trade negotiations known as the Doha Development Agenda (DDA).
89 This "Doha Declaration" also endorsed the work that had been done in the GATS 2000 negotiations and subsumed its future work into the DDA negotiating framework. 90 These negotiations were to conclude no later than January 1, 94. A fuller treatment of these "disciplines" track negotiations is beyond the scope of this Comment, but see IBA GATS HANDBOOK, supra note 23, at 3. Currently, there are two different sets of events ongoing in Geneva of which member bars should be aware (and may want to participate). The first ongoing activity is the development of horizontal disciplines on domestic regulation. The second development is the new Doha Round of negotiations for further liberalization of trade in services. Although there is some overlap between these two 'tracks' or developments, they are different and Member Bars should be aware of both.
Id.
95. See CONE, supra note 34, § 2.4.2, at 2:15 (using this phrase to describe the GATS itself 91 and were the kind of "request-offer" negotiations that have become familiar over the past fifty years within the GATT framework. 92 There is, however, another "track" of negotiations currently ongoing in Geneva that could more profoundly affect the way that the GATS regulates trade in legal services. 93 These are the negotiations occurring in the Working Party on Domestic Regulation (WPDR), which is considering the feasibility of developing universal procedures for opening markets to foreign legal practitioners. 94 In the meantime, we are left with the Agreement itself and the ways in which it currently constrains WTO members from erecting protectionist barriers to services markets.
The GATS obligations and derogations of WTO Member States are found in the following documents: (1) TO READING GATS SCHEDULES] , at http://www.wto.org/ english/tratop_e/serv_e/guide1_e.htm (last visited Jan. 10, 2005) ("A specific commitment in a services schedule is an undertaking to provide market access and national treatment for the service activity in question on the terms and conditions specified in the schedule."). For an excellent explanation of how GATS schedules developed and their foundation in the WTO request-offer system, see Terry, supra note 23, at 1004.
99. See infra notes 120-26 and accompanying text. 100. See infra notes 127-30 and accompanying text. 101. GATS, supra note 13, art. I(1) ("This Agreement applies to measures by Members affecting trade in services.").
102. Id. art. I(3)(b) (stating that "'services' includes any service in any sector except services supplied in the exercise of governmental authority") (emphasis added).
103. Id. art. I(2)(a) (defining "trade in services" as the supply of services "from the territory of one Member into the territory of any other Member"). This mode of supply is implicated whenever the service itself crosses a border. See Terry, supra note 23, at 1008 ("Mode 1 is involved whenever foreign lawyers create a legal product or advice, which is then sent from outside the U.S. border to clients inside the United States.").
104. GATS, supra note 13, art. I(2)(b) (defining "trade in services" as the supply of services "in the territory of one Member to the service consumer of any other Member"). This provision speaks to the ability of a consumer from one Member State to go to another Member State and to buy services while there. See Terry, supra note 23, at 1008 ("Mode 2, or Consumption abroad, involves the ability of U.S. citizens to purchase abroad the services of foreign lawyers.").
105. GATS, supra note 13, art. I(2)(c) (defining "trade in services" as the supply of services "by a Agreement; 97 (2) the Schedules of Specific Commitments 98 reflecting obligations assumed by WTO Member States in specific services sectors at the conclusion of the Uruguay Round negotiations; 99 and (3) lists of authorized exemptions from most-favored-nation (MFN) treatment filed by WTO Members with respect to certain services sectors.
100 Each of these sources will be considered in turn.
The Framework Agreement
Part I of the framework agreement ("Scope and Definition") delineates the reach 101 of the GATS and provides a rather broad definition of trade in services.
102 This definition includes the supply of services in any one of four different "modes." These include: (1) the "cross-border" supply of services; 103 (2) the "consumption abroad" of services; 104 (3) the "commercial presence" of foreign services suppliers; 105 and (4) the temporary "presence of 672 UNIVERSITY OF PITTSBURGH LAW REVIEW [Vol. 66:653 service supplier of one Member, through commercial presence in the territory of any other Member"). This is also commonly referred to as the "right of establishment." See Terry, supra note 23, at 1008 ("Mode 3, or Commercial presence, involves the ability of foreign lawyers to set up a permanent presence in the United States, such as a branch office."). 106. GATS, supra note 13, art. I(2)(d) (defining "trade in services" as the supply of services "by a service supplier of one Member, through the presence of natural persons of a Member in the territory of any other Member"). See Terry, supra note 23, at 1008 ("Mode 4, or the presence of Natural Persons, addresses the situation in which the foreign lawyers themselves enter the United States in order to offer legal services.").
107. See infra notes 120-26 and accompanying text. 108. GUIDE TO READING GATS SCHEDULES, supra note 98 ("The national schedules all conform to a standard format which is intended to facilitate comparative analysis.").
109. GUIDE TO THE URUGUAY ROUND AGREEMENTS, supra note 14, at 165 ("Part II sets out 'general obligations and disciplines.' These are basic rules that apply to all members and, for the most part, to all services.").
110. GATS, supra note 13, art. II(1) ("With respect to any measure covered by this Agreement, each Member shall accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favorable than that it accords to like services and service suppliers of any other country.").
111. See id. art. III(1): Each Member shall publish promptly and, except in emergency situations, at the latest by the time of their entry into force, all relevant measures of general application which pertain to or affect the operation of this Agreement. International agreements pertaining to or affecting trade in services to which a Member is a signatory shall also be published.
natural persons."
106 This multifaceted definition of "services" may, at first blush, seem rather complicated, but the four modes of supply form the categories in which WTO Member States schedule concessions.
107
The categorization of services in this way also permits meaningful comparisons of the varying restrictions that Member States may impose in particular services sectors.
108
GATS obligations imposed on Member States come in two basic varieties: unconditional and conditional. Part II of the framework agreement (entitled "General Obligations and Disciplines") contains the unconditional obligations-those undertakings that apply to all WTO Members regardless of whether they have scheduled commitments in specific services sectors.
109
The most important of these obligations is the duty to provide most-favorednation (MFN) treatment to services and service suppliers of other Members, 110 an undertaking already familiar to students of the GATT. There are, however, other unconditional GATS commitments unknown to the GATT, including measures related to transparency, 111 recognition of academic and professional
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112. See id. art. VII(1): For the purposes of the fulfillment, in whole or in part, of its standards or criteria for the authorization, licensing or certification of services suppliers . . . a Member may recognize the education or experience obtained, requirements met, or licenses or certifications granted in a particular country. Such recognition, which may be achieved through harmonization or otherwise, may be based upon an agreement with the country concerned or may be accorded autonomously.
113. As used in the GATS, the term "domestic regulation" refers to any generally applicable measure that may have the potential to adversely affect the provision of trade in services for which a Member State has undertaken specific obligations. See GATS, supra note 13, art. VI(1) ("In sectors where specific commitments are undertaken, each Member shall ensure that all measures of general application affecting trade in services are administered in a reasonable, objective and impartial manner."). Note, however, that some provisions of Article VI, notably Article VI(2) apply to all WTO Members, whether or not they have scheduled services in a particular sector. Id. art. VI(2).
114. GUIDE TO THE URUGUAY ROUND AGREEMENTS, supra note 14, at 171. 115. GATS, supra note 13, art. XVI(1) ("With respect to market access through the modes of supply identified in Article I, each Member shall accord services and service suppliers of any other Member treatment no less favorable than that provided for under the terms, limitations and conditions agreed and specified in its Schedule.").
116. Id. art. XVI(2)(a): 2. In sectors where market-access commitments are undertaken, the measures which a Member shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in its Schedule, are defined as:
(a) limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test . . . . 117. Id. art. XVI(2)(b) (prohibiting Members from placing "limitations on the total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test").
118. Id. art. XVI(2)(d) (prohibiting Members from placing "limitations on the total number of natural persons that may be employed in a particular service sector or that a service supplier may employ and who are necessary for, and directly related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test").
119. Id. art. XVII: 1. In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out qualifications, 112 and provisions relating to internal licensing procedures, or domestic regulations.
113
The conditional obligations of the GATS only apply to services sectors in which a member has undertaken specific commitments. 114 The obligations are two-fold and are found in Part III ("Specific Commitments"). The first of these obligations is the prohibition on market access restrictions found in Article XVI.
115 Specifically, this provision prohibits a Member from, for instance, placing quotas on the number of foreign services suppliers, 116 limiting the total value of foreign services transactions, 117 or restricting the number of foreign persons that may be employed in a particular services sector.
118
The second undertaking placed upon scheduled services sectors is found in the national treatment, or non-discrimination, obligation of Article XVII. therein, each Member shall accord to services and service suppliers of any other Member, in respect of all measures affecting the supply of services, treatment no less favorable than that it accords to its own like services and service suppliers. 2. A Member may meet the requirement of paragraph 1 by according to services and service suppliers of any other Member, either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers. 3. Formally identical or formally different treatment shall be considered to be less favorable if it modifies the conditions of competition in favor of services or service suppliers of the Member compared to like services or service suppliers of any other Member. 120. But because inclusion or exclusion of particular services sectors was the subject of intense negotiations, some Member States scheduled services sectors that they might otherwise have sought to protect in order to gain concessions in other sectors and under different agreements. See, e.g., CONE, supra note 34, § 2.3.1, at 2:6 to 2:7 (explaining how Japan was persuaded to rejoin the GATS legal services negotiations in response to intense pressure from the United States and the European Community).
121. GUIDE TO THE URUGUAY ROUND AGREEMENTS, supra note 14, at 199 (Table 3 .9) (including twenty-five developed countries, nineteen developing countries, and four transition economies). For individual Member States' GATS Schedules, see WTO Services Database onLine!, at http://tsdb.wto.org/ wto/wtohomepublic.htm (last visited Jan. 10, 2005 'L L. 941, 967 (1995) (analyzing the schedules of WTO Members that submitted legal services schedules and concluding that "in most cases, the commitments merely preserved existing regulatory Like the undertaking to provide MFN treatment, the GATS national treatment provision enforces obligations similar to analogous GATT provisions. So, while it seems that the GATS is well on its way to injecting a measure of discipline into services regulations with tried and true liberalizing concepts, these undertakings are conditioned by the two other sources of GATS law: the Members' Schedules of Specific Commitments and the lists of Article II exemptions, both of which are addressed in the next section.
Derogating from the GATS: Schedules of Specific Commitments and Article II Exemptions
Although "scheduled" services sectors are subject to the more rigorous market access and national treatment obligations of the GATS, Member States were free to choose which sectors would be submitted to this enhanced discipline.
120
During the initial Uruguay Round negotiations, forty-eight Member States decided to submit their legal services sectors to the obligations inherent in Part III of the GATS. 121 Much of the sting of the market access and national treatment obligations was nonetheless removed by the content of Member States' schedules. Most of the Member States that included legal services on their Schedules of Specific Commitments did so by listing their current regulations. 122 The legal effect of listing current laws in a GATS measures"). 123. See GUIDE TO THE URUGUAY ROUND AGREEMENTS, supra note 14, at 171 ("[S]ervice commitments resemble those in a GATT schedule at least in one very important respect: they are bindings which set out the minimum, or worst permissible, treatment of the foreign service or its supplier.") (second emphasis added).
124. CONE, supra note 34, at § 2.5.4, 2:32 ("Article XVII will prevent the adoption of any additional discriminatory measures that were not in effect on December 15, 1993, and not expressly covered by a Schedule of Specific Commitments or MFN list in a GATS offer in respect of legal services.").
125. Nevertheless, a Member State may have preserved its right to impose more restrictive regulations in the future by noting in its schedule that a particular sector or mode of supply is "unbound." For a detailed explanation of the terms used in scheduling commitments and the legal effect of those terms, see GUIDE TO READING GATS SCHEDULES, supra note 98 ("All commitments in a schedule are bound unless otherwise specified. In such a case, where a Member wishes to remain free in a given sector and mode of supply to introduce or maintain measures inconsistent with market access or national treatment, the Member has entered in the appropriate space the term UNBOUND.").
126. See, e.g., CONE, supra note 34, § 2.5.4 (using the term "standstill" to describe scheduled obligations); Terry, supra note 23, at 1005 (noting that the GATS "grandfathers in" existing sets of regulations).
127. GATS, supra note 13 (Annex on Article II Exemptions). 128. Id. ¶ 1 ("This Annex specifies the conditions under which a Member, at the entry into force of this Agreement, is exempted from its obligations under paragraph 1 of Article II.").
129. See CONE, supra note 34, § 2.4.2, at 2:22 tbl. II (listing GATS members that submitted MFNexemption lists in legal services, including: Brunei Darussalam, China [which was still negotiating WTO membership at the time], Costa Rica, Cyprus, Dominican Republic, El Salvador, Guatemala, Honduras, Jamaica, Malta, Singapore, Turkey, and Venezuela).
130. For an excellent discussion of the unsettled issues surrounding MFN exemptions, see Terry, schedule is to effectively exempt those laws from the market access and national treatment obligations. 123 A Member State may not, however, impose regulations in a scheduled sector that are more onerous than the current regulations listed in that Member's GATS schedule. 124 This means that, although few restrictions on trade in legal services were rolled back during the Uruguay Round, future regulations adopted by scheduling Member States can be no more restrictive than current regulations.
125
That is why GATS is sometimes said to impose "standstill" or "grandfathered" obligations on Member States.
126
Another means by which Member States were given the opportunity during the Uruguay Round to mitigate their obligations arising under the GATS was to submit lists of sectoral exemptions from MFN treatment.
127 If a Member State placed a particular sector on its list, it was no longer obligated to provide MFN treatment in that sector. ] echnically, the GATS has no impact on U.S. lawyer regulations insofar as they govern U.S. lawyers.").
135. See id. ("Is it possible . . . that the GATS might indirectly affect domestic lawyer regulation? In my view, the answer is yes, there is such a possibility, which is one reason why I think those interested only in domestic law of lawyering issues should monitor the GATS 2000 negotiations.").
In summary, in order to determine a Member State's GATS undertakings in respect of legal services, or any other services sector, one must look to three sources of GATS obligations: (1) the unconditional commitments to which all WTO Members are subject, found mostly in Part II of the GATS framework agreement; (2) the commitments found in Member States' Schedules of Specific Commitments to which the market access and national treatment obligations of Part III apply; and (3) the MFN exemptions lists submitted during the Uruguay Round negotiations, which excuse Members from granting MFN treatment in specified services sectors.
B. The GATS and the Possibility of "Reverse Discrimination"
As noted above, during the Uruguay Round negotiations that ultimately led to the adoption of the GATS, WTO Member States were free to choose which of their services sectors would be covered by the new Agreement. This means that even though the GATS may, as a result of the ongoing legal services negotiations, 133 exert a substantial influence on lawyer regulation in the future, the Agreement currently imposes few substantive limitations on a Member State's ability to restrict access to domestic legal markets and has no impact on the way that U.S. lawyers are regulated today. 134 Nevertheless, Professor Laurel Terry has expressed the concern that the GATS may one day exert a profound influence on the way that all U.S. lawyers are regulated, even lawyers engaged exclusively in domestic practice. 135 She worries that in the give-and-take of future services negotiations, U.S. trade negotiators may be willing to grant foreign lawyers greater multijurisdictional practice rights than those enjoyed by U.S. lawyers.
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136. This concern has been well-articulated by Professor Terry: Imagine that because of the GATS, among other reasons, a U.S. jurisdiction permits foreign lawyers who have not attended ABA-accredited law schools to practice law in that jurisdiction. What happens to a licensed U.S. lawyer from California who did not attend an ABA-accredited school? Will the jurisdiction continue to deny admission to the California lawyer, even though it permits the foreign lawyer to practice? I suspect that sooner or later, pressure will be brought to avoid this type of discrimination.
Hence, I predict that the GATS' regulation of foreign lawyers will have an impact on U.S. lawyer regulations that only apply to U.S. lawyers. The reason is that if foreign lawyers are granted greater rights than domestic lawyers, the domestic lawyers will object-sooner or later-to this "reverse discrimination" and will lobby for equal treatment. REV. 665, 703 (1995) ("One might regard the source of most of our present difficulties in interstate law practice to be the failed system of state-bystate certification of lawyers. And, to be sure, the 'solution' that one hears referred to most often is a 'national bar.'"). . 307 (2000) . In addressing whether Congress could enact legislation requiring states to recognize pro hac vice admission as a right of clients and/or out-of-state counsel instead of a court-granted privilege, Professor Goebel opined that "[c]ongressional legislation is out of the question-Congress's legislative power under the Commerce Clause to deal with a subject so closely related to state courts is quite dubious and political realities rule any such law out." Id. at 338. Professor Terry has questioned whether Professor Goebel's analysis would apply outside the pro hac vice context and where Congress chooses to regulate lawyers. See Terry, supra note 23, at 1072 n.261. This, in turn, could lead to calls from the organized bar to grant U.S. lawyers greater multijurisdictional practice rights.
136
Even if the predictions of Professor Terry come to pass, it is not clear that any change in the multijurisdictional practice rights of U.S. lawyers will necessarily be effected in a uniform fashion. As was shown in Part I of this Comment, states have taken very different paths in regulating multijurisdictional practice. Thus, states would likely respond to the pressures engendered by the GATS in different ways, perhaps leading to change in some states and the preservation of the status quo in others. The difficulty of reconciling the current diversity of views in the American legal profession on the propriety of various forms of multijurisdictional practice, and the possibility of greater divergence in the future, have led some to call for the creation of a truly national bar.
137 Even those commentators who may be unwilling to embrace the idea of a national bar foresee the possibility of greater federal involvement in the regulation of lawyers in the future. As is apparent from the discussion in Part I, the regulation of American lawyers has heretofore been the exclusive province of the states. Therefore, if U.S. GATS commitments eventually lead to calls for a federal role in lawyer regulation, important constitutional questions regarding the federal government's ability to encroach upon states' regulatory prerogatives in this area will undoubtedly arise.
III. THE GLOBAL LAWYER AND THE CONSTITUTION
There are at least three constitutional provisions that are relevant to the question of whether the federal government could assume a greater role in the regulation of the legal profession in the United States as a result of the GATS negotiations. These include the Treaty Clause, the Tenth Amendment, and the Commerce Clause.
139 Each of these provisions is considered below.
A. The Treaty Power Defined
Thus far, this Comment has been primarily concerned with the ways in which the GATS may some day indirectly influence the regulation of U.S. lawyers.
140
It has, until now, taken for granted an antecedent question, namely, whether the federal government may conclude a treaty, like the GATS, that intrudes upon a regulatory sphere historically reserved to the states. 141 That is, could the federal government dictate the conditions under which states must permit foreign lawyers to practice law in their respective jurisdictions? In order to begin to address this issue, we must first look to the constitutional provisions that give effect to treaties within the American federal system.
The first of these provisions expressly grants the treaty-making power to the President and the Senate: The President "shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur."
142 The Constitution also makes clear that the power to make treaties is exclusively reserved to the federal government. 
